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Executive Summary 

This report has been prepared following a peer review of the proposals to establish 

new human rights institutions in Turkey. It focuses primarily on the draft laws for the 

National Human Rights Institution, Ombudsman and Board for Equality and the Fight 

Against Discrimination. The assessment of the draft laws establishing these three 

institutions has been undertaken through both an analysis of the laws against the 

relevant international standards for independent national human rights institutions 

(the Paris Principles) and on the basis of information gathered from meetings held in 

Ankara between 17 and 21 January 2011, and other documents provided prior to and 

at these meetings.  

 It is clear to us that there is both the willingness and a desire to establish strong, 

independent national institutions based on international standards. As there is 

currently no independent state mechanism for human rights monitoring in Turkey, we 

recognise that the creation of these new institutions is both a conceptual and practical 

challenge, and the State is to be commended for taking such a positive step. It is 

further to be commended for choosing a strong model of creating three separate 

institutions. We saw some very positive examples of existing State structures, such as 

the idea of having local-level engagement on human rights (Human Rights Boards) and 

having a central structure in Government as a focal point for human rights (Human 

Rights Presidency). It is important to note that this report is an assessment of draft 

laws and not established institutions. We hope that our recommendations will assist in 

the process of establishing strong and independent institutions. 

 The following is a summary of our findings however, our comments and 

recommendations are contained in the main body of the report. 

 

Existing Human Rights Structures   

There are a number of existing structures within the Government that work to 

promote and protect human rights at both the national and local level.
3
 The existence 
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of such structures can play an important role in providing a focal point for human 

rights in the Government, although they cannot provide a substitute for independent 

institutions that are compliant with the Paris Principles. For reasons primarily of 

independence and public confidence, in our view there must be a clear break between 

existing State structures and the NHRI. In particular, the Human Rights Presidency 

cannot be linked with the NHRI in any respect. This would seriously compromise the 

actual and perceived independence of the NHRI and therefore its compliance with 

the Paris Principles  

 

The draft NHRI law 

From our meetings in Ankara, there was a clear commitment and willingness to create 

a NHRI that meets international standards. The creation of a draft law is a very positive 

move. The fact that there is a clear legislative basis for the new NHRI and that it will 

aim at both the promotion and protection of human rights is also very welcome. 

However, the present draft law is not fully in compliance with the Paris Principles. 

We have made recommendations in a range of areas where amendments are needed 

in order to bring the draft law into compliance with the Principles. The following is an 

overview of some of these recommendations: 

 

 Accountability and Appointment of Membership – It is welcome that there 

will be a broad membership for the NHRI. However, the association of the NHRI with 

the Prime Ministry and appointment of membership by the Council of Ministers is 

likely to seriously impact both the actual and the perceived independence of the NHRI.  

 Eligibility and plurality of membership – It is welcome that the draft law 

includes reference to the need for plurality of membership. However, there needs to 

be greater guarantees of plurality (including representation of women, diverse societal 

groups and minorities), both in terms of reducing unnecessary restrictions on eligibility 

and providing a transparent and broadly consultative appointment process.  

 Security of Tenure and Immunity – It is welcome that there are provisions for 

security of tenure contained in the draft law. However, there are insufficient 

protections in place to ensure the independence of the NHRI through providing 

security of tenure and protection from legal liability.  

 Budget – It is welcome that the NHRI is intended to have a separate budget. 

However, as with the Ombudsman, the NHRI should draw its budget through the 

Turkish National Grand Assembly to ensure independence.  

 Staffing – It is welcome that the NHRI will have a strong staffing structure. 

However, the NHRI needs to be able to recruit its own staff in a way that ensures 

pluralism and diversity. The NHRI also needs to be able to recruit a sufficient number 

of staff to fulfil its functions. Seconded staff should be kept to an absolute minimum.  

 Subject Matter Jurisdiction – It is welcome that the NHRI is intended to have a 

broad subject matter jurisdiction. However, the law needs to be more specific as to 

the NHRI’s broad human rights mandate as envisaged by the Paris Principles.  

 Functions – It is welcome that the NHRI will have a broad range of functions. 

However, the core functions of the NHRI must be more clearly set out in the draft law.  

  

                                                            
3
 In particular the Human Rights Presidency of the Prime Ministry and the Regional and District Human 

Rights Boards. 



    

 3

Optional Protocol to the Convention Against Torture (OPCAT)  

It is very welcome that Turkey is intending to establish a NPM. In our view the current 

provisions in the draft NHRI law do not meet the requirements of OPCAT in terms of 

independence, funding and powers. If NHRI is made compliant with the Paris Principles 

and designated as the NPM, it would still be important to ensure that the inspection 

powers for an NPM were included and that sufficient funding, staffing and expertise 

was ensured.  

 

The role of Civil Society 

It is welcome that there has been engagement with Civil Society in the development of 

the draft law, although this could perhaps have been improved. Civil Society plays an 

essential role in promoting and protecting human rights and engagement with civil 

society is an essential part of the work of a NHRI. It is welcome that there are 

provisions requiring the NHRI to undertake formal consultation. However, provision 

should be made to ensure that engagement also takes place with NGOs on a regular 

basis outside this formal structure. There should also be clear provision for the 

representation of civil society as members or staff of the NHRI.   

 

Support for the NHRI 

We strongly encourage that the NHRI when established would engage with the 

international community of NHRIs and with the international structures that are in 

place to provide support to NHRIs.  

 

Equality body  

The existence of an independent, specialised equality body will help strengthen human 

rights across Turkey and its creation is a very positive step. The draft law should 

however be provided to the European Commission for their expert advice on the 

compliance of the law with the EU Charter of Fundamental Rights and Racial Equality 

Directive, as well as other EU law. Changes are also needed to the draft law to ensure 

that the functions and staffing are clearly set out and that the appointment process 

meets international standards in terms of transparency and pluralism. 

 

Ombudsman 

The establishment of an Ombudsman is a very positive and welcome step. While there 

is good practice in the draft legislation we recommend that the adoption of the law 

should await the advice of the European Ombudsman. There are also concerns about a 

number of aspects of the draft law including in relation to the mandate, qualifications 

of the Ombudsman and staffing. 

 

Law enforcement complaints system 

While there is some good practice in terms of internal complaints mechanisms for law 

enforcement in Turkey, we are concerned the new system that is being developed is 

not at present independent. An independent complaints system should be established 

based on the principles of independence, competence, promptness, public scrutiny 

and victim participation.   
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Introduction 

This report considers the establishment of new human rights institutions in Turkey, 

primarily the National Human Rights Institution (NHRI) but also the laws on the 

Ombudsman, Board for Equality and the Fight Against Discrimination and Law 

Enforcement Complaints Procedure.
4
 

 The report has been prepared primarily on the basis of the assessment carried 

out by the authors
5
 during a week-long peer-review mission to Ankara, from 17 to 21 

January 2011. During this mission, we met with a range of national actors including the 

Executive,
6
 the Turkish Grand National Assembly, NGOs, and civil society to discuss the 

establishment of the new human rights institutions. In addition to the assessment 

carried out in Ankara, a number of documents were provided to us at our request by 

the Turkish authorities.
7

We would like to thank the Turkish European Union 

Secretariat General, the European Commission and the European Union Delegation in 

Turkey for their organisation of this mission and their assistance when we were in 

Ankara. It would not have been possible to meet with such a broad range of national 

actors without the excellent logistical support that we received.
8
  

We appreciate that in carrying out our mandate for this mission, we were 

assessing institutions which are not yet established. In that regard, we have focused in 

this report on the draft laws as provided to us and on have also considered the existing 

structures in Turkey with a human rights remit insofar as those may impact on the new 

institutions.
9
 

  

General Comments  

It was clear to us from our meetings in Ankara that there is both the willingness and 

desire to establish strong, independent national institutions based on international 

standards. At present, there is no independent state mechanism for human rights 

monitoring in Turkey. The creation of these new institutions is therefore both a 

conceptual and practical challenge and we were impressed by the efforts being made 

by the Turkish authorities in establishing these institutions simultaneously. 

 During our many discussions in Ankara with different stakeholders it was clear 

to us that a great deal of reform has taken place in Turkey in recent years with a view 

to promoting and protecting human rights. In particular, recent amendments to the 

Constitution, including provision for an Ombudsman, are to be welcomed.  

                     
4
  This report focuses in the main on the NHRI. The reason for this focus is that of the four institutions 

being established, the NHRI is globally perhaps the newest and least well understood type of institution. 

In addition, we have recommended below that the adoption of the Ombudsman law awaits the advice 

of the European Ombudsman and that the European Commission is requested by the Turkish authorities 

to provide its advice in relation to the Law on Equality and Non-Discrimination.   
5
 References to ‘the authors’, ‘we’ or ‘us’ in this Report refer to Ms Roberts and Mr Adamson.  

6
 (European Union Secretariat General, Ministry of Justice, Ministry of Interior, Ministry of Foreign 

Affairs, Human Rights Presidency). 
7
 These included English translations of the draft laws for the four institutions at issue, and other 

relevant background documents on human rights in Turkey. 
8
 We would particularly like to thank Adrian Nicolae of the European Commission, Elena Sachez of the 

European Union Delegation in Turkey and Çağrı Çakir of the Turkish European Union Secretariat General 

for their help and support during our mission in Ankara. 
9
 It must be stated as a caveat that we are working from unofficial translations. As regards translation, 

we trust that any misinterpretations of a fundamental nature resulting from translation issues will be 

indicated to us by our Turkish colleagues. 
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Basis for the present assessment  

The basis for the assessment which we have carried out are the Principles relating to 

the Status of National Institutions (“Paris Principles”), adopted by the United Nations 

General Assembly in 1993.
10

 These Principles are the recognised basis for the 

assessment of NHRIs, and are also increasingly recognised as basic principles for the 

establishment of Ombudsman institutions, as well as other independent state 

institutions. The core element of the Paris Principles common to all these institutions 

is the creation of bodies that are de jure and de facto independent from the 

Government. This independence is crucial to ensuring public confidence that in making 

a complaint to these institutions, individuals will receive a fair and balanced 

assessment. Independence is also crucial for the work of the institutions – which 

focuses on assessing, and not infrequently criticising, the actions of state actors. 

Significant focus in the present report is therefore given to assessing the factors in the 

present draft laws that may impact on the independence of the institutions when 

established.  

 The Paris Principles support the creation of national institutions with a 

foundation in domestic law and a broad mandate to promote and protect human 

rights. While the Principles set out the functions and composition of NHRIs, they were 

adopted as guidelines for their establishment.
11

 As guidelines, the Paris Principles give 

states the flexibility to develop their national institution in a manner which best suits 

their needs, and their institutional, cultural, legal and societal framework. However, 

irrespective of the model chosen, there are a number of key elements contained in the 

Paris Principles that are recognised as essential components of all NHRIs. These are: 

• a foundation in national law (by way of legislation or the national constitution) 

• independence from government  

• a mandate to promote and protect a broad range of international human rights  

• pluralism of membership 

• an independent appointment procedure of the institution’s board 

• responsibility to work with all actors in the field, including government and 

NGOs and civil society.  

 

 The guideline nature of the Paris Principles has meant that there are a diverse 

range of NHRI models both globally and within the EU. However, despite this 

diversity, the Paris Principles are the recognised standards for the mandate and 

structure of NHRIs. While not all EU Member States have managed to create a NHRI 

which is fully compliant with the Paris Principles, we welcome Turkey’s commitment 

to doing so. 

 There are additional tools for the interpretation of the Paris Principles which 

we have also relied upon in our assessment in this report. The global coordinating 

body of NHRIs, the International Coordinating Committee of NHRIs (ICC), established a 

committee to review the compliance of national institutions with the Paris Principles. 

This peer-assessment is carried out by the Sub-Committee on Accreditation and 

                     
10

 General Assembly resolution 48/134 of 20 December 1993 
11

 Section 12 of UNGA Res 48/134, UN Doc A/RES/48/134 (20 December 1993), to which the Paris 

Principles are annexed ‘encourages the establishment and strengthening of national institutions having 

regard to those principles and recognizing that it is the right of each State to choose the framework that 

is best suited to its particular needs at the national level’.  
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reviewed and agreed by the ICC.
12

 The Sub-Committee on Accreditation has produced 

a set of General Observations on the Paris Principles.
13

 These Observations interpret 

the provisions of the Principles and are used by the ICC in the accreditation process, in 

light of this our report utilises the Sub-Committee on Accreditation’s Observations as 

the recognised interpretation of the Principles.
14

 References in the present text to 

‘best international practice’ primarily refers to the standards of the Paris Principles, 

as interpreted by the Sub-Committee on Accreditation.  

It should further be emphasised that in relation to the recommendations in 

this report, they are intended, unless otherwise specified, as recommendations for 

the reform of the draft law and not for implementation by way of secondary 

legislation.  

  

1. EXISTING HUMAN RIGHTS STRUCTURES  

 

It is important before moving to our analysis of the draft law on the NHRI, to discuss 

the current structures in place in Turkey. These structures will impact not only on the 

work of the new institutions, but also on their acceptance by the general public as 

independent human rights bodies. In addition, it is clear that the construction of the 

existing system has impacted upon the development of the new institutions, primarily 

in relation to the structure of the NHRI.
15

  

 

Human Rights Presidency of the Prime Ministry 

The Human Rights Presidency of the Prime Ministry is a Government institution.
16

 It 

has been primarily responsible for the draft NHRI law.   

                     
12

 NHRIs are reviewed on a rotational basis, and those that are assessed as fully compliant with the Paris 

Principles are given an ‘A’-status accreditation by the ICC. This brings with it the recognition of the 

respective NHRI within the UN system, and includes the right to make statements before the Human 

Rights Council. UN Doc A/RES/60/and UN Doc A/HRC/5/1, Rule 7. At January 2010, there were sixty five 

NHRIs accredited as fully compliant with the Paris Principles. www.nhri.net. 
13

 The General Observations and Templates are available at: http://www.nhri.net/. See also UNGA, 

Report of the Secretary-General on Process Currently Utilized by the International Coordinating 

Committee of National Institutions for the Promotion and Protection of Human Rights to Accredit 

National Institutions in Compliance with the Paris Principles, UN Doc A/HRC/13/45 (18 January 2010). 
14

 There are also a number of extremely useful tools available in the establishment of the NHRI. In 

particular, the UNDP-OHCHR Toolkit, which includes a checklist for assessing compliance with the Paris 

Principles, has been very helpful to us in our present assessment 

http://www.ohchr.org/Documents/Countries/NHRI/1950-UNDP-UHCHR-Toolkit-LR.pdf 
15

 During our short visit to Turkey, we had the opportunity to meet with a number of the national 

structures, namely; the Human Rights Presidency of the Prime Ministry, the Ankara Regional Human 

Rights Board, the Secretary General on the Status of Women and the Administration for Disabled People. 

We met with three committees of the Turkish Grand National Assembly with human rights mandates - 

the Parliamentary Human Rights Inquiry Committee, the Parliamentary Committee on Equality of 

Opportunity for Women and Men, and the Child Monitoring Committee. We also visited the 

Gendarmerie Human Rights Examination and Evaluation Centre (JiHIDEM).  
16

 The Human Rights Presidency has responsibilities which include to liaise with ‘state and private 

authorities’ on human rights issues and provide coordination within government; to monitor the 

implementation of human rights laws and consider their compliance with Turkish legislation and 

international human rights standards, to ‘monitor, evaluate and coordinate’ training and to examine 

and investigate claims of violation. Source: Law 3056. See also, UPR State Report 
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 Based on our assessment, the draft law seems to envisage some degree of 

transference from the Human Rights Presidency to the NHRI.
17

 The level of 

transference of functions, staff and property envisaged in the draft law can but render 

the NHRI as a clear successor of the Human Rights Presidency. Setting aside for a 

moment any consideration of the merits of the Human Rights Presidency in its current 

format, in our view it is not possible that the Presidency can be transformed into a 

NHRI in a way that would be compliant with the Paris Principles.  

 For reasons primarily relating to independence, which will be further discussed 

below, it is not possible for this Government structure to be reformulated as the NHRI. 

The present structure and staff of the Presidency are clearly identified with the 

Government. The ability of the staff of such an institution to subsequently act entirely 

independently in their work raises concerns, at least to the extent that public 

perception would be engaged. In ensuring independence, an institution must not only 

be independent, but be seen to be independent.  

 We question the need for the closure of the Human Rights Presidency. The 

existence of an internal government focal point on human rights with a coordinating 

role is one which is extremely positive.
18

 We would propose that consideration be 

given to retaining the Human Rights Presidency in some form as an internal 

Government focal point on human rights.  

Recommendation: For reasons primarily of independence and public confidence, in 

our view there must be a clear break between the Human Rights Presidency and the 

NHRI. Irrespective of whether the Presidency is shut down or retained, a separate 

NHRI must be established that does not use the staff or buildings of the Presidency 

and which does not take up any of the left over work of the Presidency. The 

provisional articles in the draft law in this regard should be removed, and the law 

should further be assessed to ensure that such transference of staff, functions and 

property will not occur.   

 

Human Rights Boards 

During our visit to Ankara, we met with the Ankara Provincial Human Rights Board.
19

 

The concept of the Boards is to engage local leaders and organisations as board 

members and allow for individuals to have local-level access to redress for human 

rights violations.
20

 This concept is to be commended. However, it was the 

overwhelming view of those we spoke to in Ankara that these Boards have not always 

                     
17

 The Provisional Articles at the end of the draft law clearly set out the relationship between the 

Presidency and the NHRI. For example: (4) Any and all rights and obligations of the Prime Ministry that 

concern the Human Rights Presidency shall be deemed to have been transferred or, in case of 

immovables, assigned to the Institution…[…](6) Until the Institution’s organizational structure is 

rearranged as per this Law, services to be executed by the Institution shall continue to be executed via 

the personnel working at the Human Rights Presidency. 
18

 We did not however receive sufficient information on the current activities of the Presidency to allow 

any assessment of how efficiently it is undertaking its functions. 
19

 The Provincial Board is one of over 930 provincial and sub-provincial human rights boards across 

Turkey. The Boards are under the responsibility of the Human Rights Presidency. Source: 2003 

Regulation, UPR State Report.  
20

 In addition, while we were impressed by the commitment of the members of the Boards in carrying 

out their work without remuneration, it was clear that there is a lack of a requirement of human rights 

expertise on these Boards, lack of an executive structure and lack of funding.  
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functioned efficiently. Indeed, the UPR State Report by Turkey acknowledges that they 

need to be improved.
21

 The structure of the Boards raise questions of independence 

from Government and local administrations.
22

 While the presence of Civil Society 

members is important, it does not change the fact that the Boards are linked to the 

Government. This connection with the Government impedes the ability of ordinary 

citizens to access independent redress.  

 We were informed that the Human Rights Boards were to be shut down as a 

result of the establishment of the NHRI. New structures are to be put in place for the 

NHRI at the regional and local level. It seems that there will be some connection 

between the Human Rights Boards and the NHRI.
23

 While it is welcome that the NHRI 

would have regional bureaus, the current system of over 900 boards does not seem 

tenable or workable for the NHRI.
24

 We are not aware of any assessment having been 

carried out in relation to the Boards.  

 While there is criticism of their effectiveness and an acknowledgement of the 

need for improvement, we were impressed by the fact that the system provided for 

Boards across the country, discussing human rights issues at a local level and engaging 

local decision makers. An assessment of lessons learned from the Boards and of good 

practice by them would in our view be of great assistance to the future NHRI and other 

new institutions.  

 The Human Rights Boards also undertake prison visits. While it is commendable 

that members of the Boards undertake this work in the absence of any other system, 

such inspections should be carried out systematically, by experts and within a clear 

structure. Our comments below in relation to OPCAT will consider this point further.  

Recommendation: In closing the Human Rights Boards, an assessment should be 

carried out of their work. This assessment would allow for the lessons of the Boards to 

be learned and utilised by the state and by new institutions in setting up regional 

bureaus. Consideration could be given to EU support for this assessment.  

There should be no link between the current government−sponsored Human Rights 

Boards and any new provincial or sub-provincial boards set up by the NHRI. The 

Human Rights Boards should not serve as the bureaus for the NHRI and this provision 

should be removed from the law. This is necessary to ensure independence and public 

confidence for the NHRI.
25

  

 

 

                     
21

 Para 27, National report submitted by Turkey to the United Nations Human Rights Council Working 

Group on the Universal Periodic Review 22 February 2010, A/HRC/WG.6/8/TUR/1 We also heard reports 

from Civil Society Organisations and others that some of the Boards are not carrying out their 

assessments in compliance with international human rights standards.  
22

 At present, they are composed of the Governor or Deputy Governor as Chair and include 

representatives from local government, political parties, University representatives, lawyers, Bar and 

Medical Association representatives, trade union representatives and others from the media, and NGOs 

with the Governor’s approval. 
23

 The Provisional Articles of the NHRI draft law indicate that: “(7) Until the Institution’s bureaus are 

established, the Provincial and District Human Rights Boards shall serve as Institution’s bureaus.” 
24

 There are only 60 staff currently envisaged for the NHRI. To manage and supervise a large number of 

bureaus, and ensure their independence and quality control would seem untenable. 
25
 Subsequent to the Peer Review visit the Turkish National Authorities have advised that the Boards 

will not be closed. 
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Turkish Grand National Assembly 

There are a number of Committees within the Turkish Grand National Assembly that 

play an important role in the promotion and protection of human rights. We had the 

opportunity to meet with the members of the Committee on the Constitution, the 

Human Rights Inquiry Committee, the Committee on Equality of Opportunity for 

Women and Men and the Child Monitoring Committee. We were impressed with the 

great diversity of work that the members of the Turkish Grand National Assembly were 

undertaking through these Committees. It is clear that the new NHRI will need to work 

closely with the Turkish Grand National Assembly and its Committees.  

 

2. THE DRAFT NHRI LAW 

 

a. Foundation in National Law  

The draft law provides the basis for the establishment of the NHRI within Turkish 

national law, which is welcome. However, within the draft law there is considerable 

provision for the use of regulations or secondary laws.
26

 It should not be the case that 

any of the core components of the NHRI can be amended by way of secondary 

legislation.
27

  

Recommendation: The provisions for the mandate, core functions, membership, 

staffing and funding of the NHRI should be set out in the draft law and not be subject 

to negative modification by secondary law. It should be explicitly stated in the law that 

these areas cannot be reduced or impeded by secondary law or regulations.  

 

b. Accountability within the National System 

At present, the NHRI is to be “associated with the Prime Ministry” (Draft Law, Article 2). 

We received different responses to our question as to what this means in practice.
28

 

While Article 2(3) provides a clear statement of independence from other state actors, 

such a statement although helpful is not in itself sufficient. There are a number of 

factors that determine whether the NHRI will in fact be independent. Considering the 

lack of clarity around the relationship with the Human Rights Presidency, and in light 

of the provisions of Article 2, we are concerned that there may be a link with the Prime 

Ministry which would bring independence into question. The provisions for 

appointment of members in Article 3, which shall be considered further below, require 

candidatures for membership to pass through the Prime Ministry. Affiliation and 

accountability to the Prime Minister, and appointment by the Council of Ministers may 

not be line with the spirit of the Paris Principles, especially the need for independence. 

Linking the NHRI to the Prime Ministry may impact upon both the actual 

independence of the NHRI and the perception of its independence.  

 A better approach would be for the NHRI to report to the Parliament. It is 

unclear, apart from the reason mentioned above, why it has been chosen to link the 

                     
26

 At present for example, there are provisions for the ethics requirements of members of the Board to 

be set out by regulation (Article 4(10)), as well as the provisions for ‘recruitment, education, competitive 

examination etc.’ of the Human Rights Experts and Assistant Experts (Article 8(8)). 
27

 In particular, in relation to the following elements: Human rights that the institution covers 

(reduction); Appointment process; Dismissal process; Source of funding; Staffing level (reduction); Core 

functions. 
28

 In particular, we were referred to the terms of Article 2(3). 
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NHRI with the Prime Ministry rather than Parliament. It is of note that the 

Ombudsman institution will report to Parliament. We did not receive clear answers as 

to why the NHRI could not be created with the same process to ensure accountability 

while maintaining independence.   

Recommendation: It is recommended in order to meet with best international 

practice and to ensure the strongest model of NHRI for Turkey, that the NHRI be linked 

to the Parliament (as per the Ombudsman), and not to the Prime Ministry. 

 

c. Membership 

The composition of the NHRI Board is crucial to ensuring its independence, 

effectiveness and that the public are confident in its work. It is the Board that is the 

primary source of independence, expertise and public confidence in a NHRI. The Paris 

Principles give considerable emphasis to the selection and appointment procedure, as 

does the ICC Sub-Committee on Accreditation.
29

 At present, the procedure in the 

draft law for selection and appointment of members of the Board, including the 

President, is not in our view in compliance with the Paris Principles. For this reason, 

and because of the crucial importance attached to the composition of the Board by 

the Paris Principles and ICC, we have considered these elements of the draft law in 

particular detail.  

 One of the main causes for concern in the selection and appointment process is 

that selection of members is carried out by the Council of Ministers. This process is not 

in keeping with international best practice.
30

  

Recommendation: As per the procedure for selection and appointment of the 

Ombudsman, the President and the board of the NHRI should be selected and 

appointed by the Parliament. The Parliament could draw on the assistance of 

independent experts and civil society in this process. Alternatively, an independent 

selection panel could be organised which ensured the involvement of members of 

Parliament, NGOs, Civil Society organisations, and professional associations.  

 

i. Eligibility Criteria 

The draft law contains certain eligibility requirements for the candidates applying to 

be a member of the NHRI. These requirements appeared to us to be unusual and 

overly restrictive. The requirement of having a university degree for example is one 

which may limit the plurality of membership to the Board. Human rights expertise can 

be gained in a number of different ways and there does not seem to us to be a clear 

link between having a university degree and having the necessary human rights 

experience to act as a Board member on the NHRI.   

 It also came to our attention that the requirement that a person has never 

come into contact with the law may disproportionately impact on human rights 

defenders. For example, it may impact persons from NGOs or journalists who have 

been questioned or investigated under non-human rights compliant legal provisions 

that have either been repealed or, in the case of provisions relating to Article 301 of 

                     
29

 The Principles state that: The composition of the national institution and the appointment of its 

members, whether by means of an election or otherwise, shall be established in accordance with a 

procedure which affords all necessary guarantees to ensure the pluralist representation of the social 

forces (of civilian society) involved in the protection and promotion of human rights 
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the Turkish Criminal Code, are the subject of recommendations as part of this peer-

review Mission. We met human rights activists in the course of our visit to Ankara who 

would be excluded from membership of the NHRI for this very reason. We consider 

that this requirement should be removed.   

Recommendation: The current requirements for the eligibility of members should be 

modified and the criteria broadened so that it is focussed on having the necessary 

human rights or related expertise to undertake the functions of the NHRI for the 

promotion and prevention of human rights. Care should be taken in particular to 

ensure that the eligibility requirements do not exclude human rights defenders.  

 

ii. Nomination and Appointment of Members 

It is vital that there is public confidence in the nomination and appointment procedure 

for members of the Board including the President.
31

 The current procedure envisaged 

for the selection and appointment of members is cause for considerable concern 

both as regard the process for selection and types of candidate. The Sub-Committee 

on Accreditation particularly emphasises the need for the following elements in the 

selection and appointment process: Transparent process; Broad consultation through 

the selection and appointment process; Advertising vacancies broadly; Maximising the 

number of potential candidates from a wide range of societal groups; Selecting 

members to serve in their individual capacity rather than on behalf of the organisation 

they represent. Placing these criteria against the draft law, it is clear that the law does 

not meet the requirements. The present draft law does not envisage a transparent 

process.
32

 The reason for the appointment of each candidate should be clear and 

publicly available. Expertise or experience in human rights must be a core requirement 

for membership. There is presently no inclusion of a broad consultation process for 

the selection of candidates. There are a number of ways in which this could be 

included, for example, an independent selection panel could be established including 

representatives of Parliament, NGOs, Civil Society and professional associations which 

would allow for consultation on the selection process and ensure its transparency. 

Vacancies should be widely advertised across a range of media to ensure that the 

most candidates possible are reached. It should also be clear in the law that members 

are appointed to serve in their individual capacity.    

 

 

 

                     
31
 The ICC Sub-Committee on Accreditation notes in its General Observations the “critical importance 

of the selection and appointment process of the governing body in ensuring the pluralism and 

independence of the National Institution”. 
32

 Candidates submit their application to the Institution (or to the Prime Ministry in the case of the first 

members) which sends the list to the Prime Ministry for selection by the Council of Ministers. It is 

unclear whether there is any filter to be applied by the Institution or Prime Ministry in transmitting its 

list. That is, it is unclear if the entire list of all applicants is given to the Prime Ministry and then to the 

Council of Ministers or whether either the NHRI or the Prime Ministry may carry out any filtering of the 

list. Once with the Council of Ministers, the criteria upon which selection will be made are unclear. 

There is a reference in the draft law that “care will be taken to ensure pluralist representation of the 

civil society, social and professional organizations, thought trends, universities and experts”. However, 

there is no reference to the candidates being required to have any experience or expertise in human 

rights or related fields. 
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Recommendations:   

• To ensure compliance with the Paris Principles, the selection and appointment 

process in the draft law should be redesigned to ensure that it is open and 

transparent.  

• The selection and appointment process should explicitly ensure the involvement of 

members of Parliament, NGOs, Civil Society organisations, and professional 

associations. In this regard, either nominations could be made to a Parliamentary 

selection panel, or an independent selection panel could be considered. 

• Vacancies should be widely advertised and it should be explicit in the law that 

members serve in their individual capacity.  

• A full list of candidates who apply for the positions should be sent to the selection 

board.  

• Experience in human rights or a related field should be paramount in the selection 

of candidates.  

• As noted above, the ultimate decision on the selection of members should be 

undertaken by the Parliament in open discussion. 

 

iii. Pluralism of Membership 

Pluralism of membership of the Board is highlighted in the Paris Principles. It is a 

critical component of a NHRI aimed at ensuring public confidence. We welcome that 

the current draft law provides that in selecting the members of the Board, the Council 

of Ministers will take care “to ensure pluralist representation of the civil society, social 

and professional organizations, thought trends, universities and experts”. The 

Principles require that the composition and appointment must ensure pluralist 

representation of civil society involved in human rights promotion and protection, and 

gives specific examples including; NGOs, trade unions, and social and professional 

organisations such as lawyers, journalists, doctors and scientists, academics and 

parliamentarians. The Sub-Committee on Accreditation also emphasises the 

importance of pluralism, including ensuring the meaningful participation of women.  

 In our view, the current law does not go far enough to ensure pluralism of 

representation. There is no provision to ensure representation of different societal 

groups or organisations representing them, there is no explicit requirement to ensure 

gender balance, and there is no explicit requirement to ensure NGO or Civil Society 

representation. In light of concerns raised in relation to freedom of expression in 

Turkey and treatment of journalists, it is recommended that at least one of the places 

on the Board be reserved for an independent journalist. All of these elements should 

be set out directly in the law. 

Recommendation: The draft law should be revised to ensure that there are 

guarantees of pluralism of membership. Specific provisions should be included in the 

law to specify that among the members there must be gender balance. There should 

also be a requirement that there is specific representation of those groups mentioned 

in the Paris Principles. In particular, there must be provisions to ensure that diverse 

societal groups and minorities are represented  
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iv. Government Representation on the Board 

The draft law contains provisions relating to persons in the civil service that move to 

the NHRI. These provisions indicate that there is a possibility for the appointment to 

the Board of persons from the Government to the NHRI Board. While the Paris 

Principles do not explicitly prohibit the appointment of Government representatives 

on to the Board of NHRIs, the Sub-Committee on Accreditation has specified that they 

should not have decision making or voting capacity. Given that the draft law does not 

allow for non-voting members and given the need to ensure both independence and 

public confidence, it would be preferable not to have any Government representative 

in any capacity on the Board of the institution. 

Recommendation: In order to ensure independence and public confidence in the 

NHRI, there should be a prohibition on the appointment of Government 

representatives to the Board outside of the set appointments process.  

 

v. Security of Tenure of Members  

It is vital that the security of tenure of members of the NHRI is assured.
33

 The current 

provision in the law is that “the Council of Ministers shall terminate the offices of 

Presidents and members who are identified by the Committee to have lost or never 

met the eligibility criteria” (Article 3(9)). The draft law seems to us to lack a clear set of 

objective criteria that ensures there is no possibility for arbitrary termination of the 

President or members of the Board. In line with our recommendations in relation to 

the appointment process, we consider that the removal process should be a 

Parliamentary one.  

Recommendation: The provision in Article 3(9) for the removal of members should be 

amended to set out clear criteria that would warrant removal. This should be a 

Parliamentary process.  

 

vi. Immunity 

At present there is nothing in the draft legislation to preserve the independence of 

members by protecting them from legal liability for actions taken in their official 

capacity while carrying out the work of the NHRI. The ICC Sub-Committee on 

Accreditation has strongly recommended that provisions be included in national law to 

protect legal liability for actions undertaken in the official capacity of the NHRI.
34

 

Recommendation: Provisions should be included to protect legal liability for actions 

undertaken by the President or members of the Board acting in the official capacity of 

the NHRI.
35

 

 

                     
33

 The Paris Principles emphasise that a stable mandate is vital to ensuring independence: “In order to 

ensure a stable mandate for the members of the national institution, without which there can be no 

real independence, their appointment shall be effected by an official act which shall establish the 

specific duration of the mandate. This mandate may be renewable, provided that the pluralism of the 

institution's membership is ensured.” 
34

 ICC Sub-Committee On Accreditation General Observations (Geneva, June 2009). 
35 

We understand that since the Peer Review visit the Constitutional Committee of the Turkish Grand 

National Assembly has made provision to address this concern. 
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vii. The President  

The President is a member of the Board, but is also given specific powers in the draft 

law. It should be ensured that the President is subject to the Board in the carrying 

out of his or her functions. While having the President provides clear leadership for 

the NHRI, it appears from the draft law that the President will be responsible not only 

for his or her own functions, but also those assigned to the Units. As commented 

separately in this report, we do not consider that the President should be solely 

responsible for the appointment of the institution’s personnel.  It seems unusual that 

the President is given the power to prepare certain human rights guidelines  (Article 

5(f)), and that this power is not assigned to the Board or training unit. It is also unclear 

why the permission to obtain documents as part of an investigation (Article 7(3)) rests 

with the President as this could affect the effectiveness of such investigations.  

Recommendation: Further consideration should be given to the relationship between 

the President and the Board, and to the assignment of specific functions of the NHRI 

directly to the President. It is not clear to me which standards this recommendation 

reflects. 

 

viii. The Vice President 

Article 5(5) of the draft law indicates that a Vice President may be appointed”. The 

Vice President is a member of the ‘Presidency’. It appears that Article 5(5) means that 

the President can appoint an individual not from the Board, and without the approval 

of the Board to undertake the important functions of Vice President. This appears to 

us to be an unusual power and in line with our comments below on the role of the 

Board vis-à-vis the role of the President, we would recommend the inclusion of a 

provision requiring either the approval of the Board in the appointment process, or 

that the Vice President is selected from the members of the Board. This is particularly 

important given that the President can delegate some of his powers to the Vice 

President (Article 5(7)). 

Recommendation:  Article 5(5) should specify that the Vice President shall be 

appointed from the Board or alternatively that appointment should be carried out only 

with the approval of the Board. It is not clear to me which standards this 

recommendation reflects. 

 

d. Budget  

The Paris Principles are clear that an NHRI must have adequate funding that enables it 

to have its own staff and premises “in order to be independent of the Government and 

not be subject to financial control which might affect its independence.”
36

 The inclusion 

                     
36

 The focus on funding by the Paris Principles, and also by the Sub-Committee on Accreditation is due 

to the impact that changes or restrictions to the institutions budget may have on the independence of 

the institution. It has been the situation for NHRIs in other countries that governments have used the 

budget as a means of silencing or influencing the NHRI. The Sub-Committee on Accreditation in their 

General Observations emphasise that “financial systems should be such that the NHRI has complete 

financial autonomy”. The importance of sustainable funding for NHRIs and their activities has also been 

highlighted by the UN Secretary-General. Annual Report of the United Nations High Commissioner For 

Human Rights and Reports of the Office of the High Commissioner and The Secretary-General “National 

Institutions for the Promotion and Protection of Human Rights”. Report of the Secretary-General. 

A/HRC/10/54. 26 January 2009. Advance Edited Version, at para. 92. 
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of the term “as well as a special budget” in Article 2(1) does show the welcome 

intention to have a specific budget. The draft NHRI law further provides that the 

‘income’ for the institution shall be “aids from the general budget” as well as other 

income.  However, it is unclear from the draft law the level of financial autonomy that 

the institution will have.  The source and adequacy of the budget should be explicitly 

provided for. We note that the in draft law relating to the Ombudsman, there is 

explicit provision for a separate budget from the budget of the Turkish Grand National 

Assembly. In our view, the budgetary provisions in the NHRI law are not sufficiently 

clear and may not ensure the institution has adequate and independent funding in 

practice.  

Recommendation: The funding provisions in the present law should be improved to 

ensure that the budget comes from an autonomous source. The source of the budget, 

and a requirement that it be sufficient to allow the NHRI to fulfil its functions should 

be explicitly included in the draft law.  

 

e. Staffing 

The inclusion of an expert staff for the NHRI is welcome. An expert, dedicated staff is 

crucial to the proper functioning of any NHRI. A core indicator of an independent NHRI 

is the competence, dedication and pluralism of its staff. Staff of a NHRI should have 

proven expertise in human rights, be hired directly by the institution, and not be 

seconded from the Civil Service. Those working in legal departments should have both 

legal and human rights experience. NHRI staff should also to the greatest extent 

possible be gender balanced at all levels and pluralistic. We have concerns that the 

current provisions for staffing of the institution may not ensure the required 

independence, pluralism or human rights expertise. In addition, while there are 

extensive provisions in the draft law for the remuneration and educational 

qualifications of staff, there are no provisions requiring gender balance or pluralism in 

any other regard. There is also a lack of clear requirements of human rights 

expertise.
37

 

 To ensure independence and pluralism of staffing in line with the Paris 

Principles, it would be preferable to have the appointment of staff carried out by the 

Board, or a sub-committee of the Board, under the Chairmanship of the President. At 

present, the President is given sole power for the appointment of staff (Article 5(c)). 

Finally, core requirements for the staff of the institution should not be governed by 

secondary legislation.  

Recommendations:  

• Staff should not be appointed solely by the President.  

• Recruitment of staff should be carried out by an open, competitive process which 

has at its core the principle that the appointment of specialised (non-clerical) staff 

to the NHRI is based on be competence and experience in human rights. The draft 

law should contain sufficient clarity around the human rights expertise of staff. 

This should not be left to secondary laws. 

                     
37

 At present, there is provision in the draft law for ‘Human Rights Experts’ and ‘Assistant Experts’. There 

is reference only to an age requirement and university degree. There should also be reference to clear 

experience in the field of human rights. In addition, the inclusion of age requirements may also be at 

risk of being discriminatory against potential candidates on the basis of age. 
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• Requirements for pluralism and gender balance should be explicitly included in the 

provisions for recruitment of staff.  

• Apart from the core requirements of human rights expertise, and ensuring 

pluralism, the NHRI should be at liberty to appoint its own staff and the law should 

not limit the ability of the NHRI to do so by setting overly restrictive terms. 

 

i. Secondment  

The ICC Sub-Committee on Accreditation is clear that “in order to guarantee the 

independence of the NHRI. Senior level posts should not be filled with secondees”. In 

particular, “the number of seconded should not exceed 25% and never be more than 

50% of the total workforce of the NHRI”. This means that best practice requires less 

than 25% of the NHRI staff to be secondees. From our experience, as low a level as 

possible is essential to ensure the independence (actual and perceived) of the NHRI. 

 It is essential to the independent operation of the NHRI that staff are employed 

directly by it. This ensures that institutional knowledge can be developed and that staff 

do not have a sense of divided loyalty. However, it appears from the provisions of the 

draft law that there is an intention to have a large number of Civil Servants and that 

there is a possibility for a large number of secondees.
38

  

  As per our above comments on the need to ensure that there is a clear 

separation between the NHRI and the Human Rights Presidency, there should be no 

direct appointment of staff from the Presidency. Staff working in the Presidency 

should have the opportunity to apply to the NHRI through the same open, competitive 

system as all others, but should not be automatically appointed or transferred. 

Furthermore, in line with the Observations of the Sub-Committee on Accreditation, no 

senior staff should be secondees.  

Recommendations: 

• The draft law should be amended to explicitly prohibit the institution having more 

than 25% seconded staff, in line with international best practice.  

• No senior staff should be secondees including heads of units, Human Rights 

Experts and the Vice President.  

• There should be no automatic transferral of staff from the Human Rights 

Presidency to the NHRI.   

• All temporary or contracted staff must be included within the figures for the 

maximum percentage of seconded staff. 

 

ii. Staffing Levels 

We were concerned to note that the NHRI has only provision for 60 staff, of whom 

approximately 48 are professional level. Spread across 7-9 units, this means 

approximately 6 or 7 experts per unit. For a country like Turkey, with such a large 

population and geographical expanse, this seems extremely low. When we raised this 

concern with the President of the Human Rights Presidency we were informed that the 

NHRI could have ‘up to 1000 staff’ through outsourcing. It is unclear to us why if there 

is already an understanding that additional staff will need to be recruited, that the 

                     
38

 For example, (Article 8(9)) allows for temporary appointments from Government Departments. Any 

such temporary appointments must be taken into account in ensuring that the level of secondments 

does not rise above the accepted maximum. Provisional Article 1(5) is of further concern in this regard. 
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core staff number is not increased. The lack of ability to recruit the required 

permanent staff will affect the efficiency of the NHRI.  In addition, the NHRI should be 

explicitly entitled to recruit new staff should within its own budget.  

Recommendation: The level of core staff of the institution should be significantly 

increased. The NHRI should in addition be able to hire staff (not just contractors) 

within its own budget.  

 

f. Subject matter jurisdiction 

The draft law intends the NHRI to have a broad human rights mandate. This is very 

positive. The Paris Principles provide that NHRIs have a broad human rights mandate. 

However, the draft law may lack sufficient specificity as to the origin of the rights the 

NHRI is empowered to deal with. It should be specified in the law that ‘human rights’ 

as defined within the legislation includes all those rights contained in the international 

human rights treaties and conventions to which Turkey is party. In particular, human 

rights should be defined as including all of the rights contained in the Charter of 

Fundamental Rights of the European Union. This will give the NHRI a clear and solid 

basis for the core of its work.  

 On the basis of our discussions with a range of interlocutors in Ankara, we 

consider that in addition, the draft law should explicitly refer to core areas on which 

the NHRI should work. These areas are derived from the key concerns raised in the 

UPR and UN Treaty Body reports on Turkey, these areas could include: 

• The human rights of women and anti-discrimination, including violence against 

women 

• Freedom of Expression and Freedom of Information 

• Alleged abuses by the Military/Security forces 

• The human rights of Prisoners 

• The human rights of Children 

• The rights of Gay, Lesbian, Transgender and Bisexual people  

• Discrimination against minority or disadvantaged groups. 

Recommendation: The draft law would benefit from explicit reference to the human 

rights arising from the international human rights treaties and conventions to which 

Turkey is party, and the Charter of Fundamental Rights. The draft law should further 

explicitly outline certain areas on which the NHRI should work including specific 

reference to priority work as identified by international mechanisms such as the 

Universal Periodic Review.   

 

g. Object Matter and Temporal Jurisdiction 

It is welcome that there is no restriction on the scope of the NHRIs jurisdiction in the 

draft law. However, for the avoidance of doubt the law may benefit from a clear 

statement that the NHRI is not restricted in the scope of its jurisdiction.  

Recommendation: It should be specified in the draft law that there is no restriction on 

the competence of the NHRI to examine issues arising from any part of the state and 

private sector (where it is undertaking public functions). Further, there should be a 

clear statement that the NHRI is not precluded from considering matters that predate 

its establishment.  
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h. Functions 

It is welcome that a broad range of powers have been assigned to the Institution.
39

 At 

present, the functions of the NHRI are divided between the Institution, President, 

Board and Units. The current layout of functions made it difficult for us to assess 

exactly what functions the NHRI will have. In particular, it was unclear why some of the 

core functions of the institution are assigned to different parts of the institution (Board, 

President, Units). It would be preferable that all of the core functions of the institution 

be explicitly listed in Article 2 for the avoidance of confusion and that only those 

functions that are specifically to be assigned to the President or Board be listed 

separately.  

 

i. Opinions/Advice  

It is not clear to us from the draft law whether the NHRI has this power to prepare and 

publish advice to Government, Parliament and other bodies. The legal advice 

department appears to have this power however, the draft would benefit in our view 

from the specification of an explicit power of the institution to provide and publish 

advice as it sees fit. 
40

 

Recommendation: The draft law should explicitly provide for the power of the NHRI to 

issue opinions and recommendations to the Government and state institutions on any 

issue relevant to its mandate, and that such opinions and recommendations are to be 

made publicly available.  

 

ii. Assessing Law against International standards 

The Paris Principles state that one of the functions of the NHRI is “to promote and 

ensure the harmonization of national legislation, regulations and practices with the 

international human rights instruments to which the State is a party, and their 

effective implementation”.
41

 The draft law gives the NHRI a function of shadow 

reporting (listed under duties of the Committee in Article 4), which is welcome. 

However, this is not analogous to an overall function to ensure compliance of national 

law with international human rights standards.  

Recommendation: The draft law should be amended to include an explicit general 

function of assessing national law, policy and practice against international human 

rights standards to which Turkey is a party. This should include the possibility to make 

observations and recommendations on any legislative or administrative provisions. 

 

                     
39

 In particular, the reference to the power “to carry out activities to protect and promote human rights 

and prevent violations” in Article 2 is welcome in that it should allow the NHRI to undertake any 

activities it considers necessary or the promotion and protection of human rights.   
40

 The first in the list of responsibilities of NHRIs contained in the Pairs Principles is; “To submit to the 

Government, Parliament and any other competent body, on an advisory basis either at the request of the 

authorities concerned or through the exercise of its power to hear a matter without higher referral, 

opinions, recommendations, proposals and reports on any matters concerning the promotion and 

protection of human rights;” 
41

 Linked to the discussion on the human rights that the NHRI is empowered to deal with, is the question 

of one of the core roles of the NHRI, which is to ensure compliance of national law with international 

human rights standards. 



    

 19 

iii. Complaints and Inquiries 

We note that the NHRI has the power to take individual complaints and conduct 

inquiries. The inclusion of these powers is welcome and we hope that any necessary 

assistance from colleagues in other NHRIs with this function can be provided to the 

Turkish NHRI once it is operational. 

 

iv. Investigations 

There is a provision in Article 7(4) of the draft law that persons from “public agencies 

and organisations” can participate in on site examinations and enquiries. It should be 

ensured that where any bodies external from the NHRI are involved in investigations 

or on site examinations that there are clear protocols for their involvement and that 

such involvement in no way impacts or could be seen as impacting the independence 

of the institution. It would be useful to set out clearly in the draft law that the NHRI 

can hear any person and obtain any information and any documents necessary when 

assessing matters falling within its competence.
42

  

Recommendation: Consideration should be given to strengthening the NHRI’s powers 

of investigation and clear protocols must be developed in future for the involvement 

of individuals from outside the NHRI – if such a situation arises - to ensure that such 

involvement in no way impacts or could be seen as impacting the independence of the 

institution.  

 

v. OPCAT 

In our discussions in Ankara we were advised that the intention was that the 

NHRI would fulfil the function of a National Preventative Mechanism (NPM) under 

OPCAT,
43

 although it was acknowledged that if the NHRI did not meet the 

requirements for a NPM then a separate body would be created. It is very positive 

that Turkey is planning for the establishment of an OPCAT NPM, which has the 

potential to be a vital tool in ensuring that those deprived of their liberty are 

protected from torture and other forms of cruel or degrading treatment.  

 OPCAT envisages a number of ways in which NPMs can be created, whether by 

designating a NHRI, creating a new body or designating a number of bodies. In order 

for the NHRI to be designated it would need to meet the OPCAT requirements it would 

need to be fully independent.
44

 In this regard the state is to ensure necessary 

measures are taken for the appointment of experts with the “required capabilities and 

professional knowledge” to the NPM, and “gender balance and adequate 

representation of ethnic and minority groups in the country”. States should also make 

“available the necessary resources for the functioning” of the NPM and give “due 

consideration to the Paris Principles” when establishing an NPM. In order for the NHRI 

as currently envisaged in the draft law to meet these requirements, significant 

                     
42

 Many NHRIs have clear legal powers that attach to investigation functions to allow them to enter 

places of detention without notice, to take evidence under oath and to compel the production of 

documents. 
43

 The Optional Protocol to the UN Convention Against Torture  (OPCAT) requires states to ‘maintain, 

designate or establish…one or several independent national preventive mechanisms’ (Article 17) to 

examine the treatment of people in detention, make recommendations to government authorities to 

strengthen protection against torture and comment on existing or proposed legislation.  
44
 Article 18 of OPCAT provides that the state shall guarantee the functional independence of the NPM 

as well as independence of personnel. 
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amendments would need to be made to the NHRI in line with our above 

recommendations.  

Of particular concern is the requirement for the NPM to have the necessary 

resources. Article 6(1)(b) of the draft law provides that one of the Service Units will be 

designated as the Anti-Torture and Mistreatment Unit. Given the current scope of the 

proposed NHRI, this Unit would only have a small number of staff. This would be 

totally inadequate to perform the NPM function in a country the size of Turkey. 

Articles 19-21 of OPCAT set out the minimum powers for the NPM to be able to 

examine regularly those deprived of their liberty, make recommendations to the 

authorities, submit proposals on draft and existing legislation, access all information, 

places of detention and have the opportunity to interview individuals in private, 

choose the places they want to visit and have contacts with the SPT. There must be 

protections against recriminations for those who contact the NPM and confidentiality 

of information. The NHRI law as currently drafted does not meet these criteria. 

Recommendation: If the NHRI is to be designated as the NPM under OPCAT, 

significant changes must be made to the legislation to ensure its independence, its 

funding and its powers.  Support and advice from the Sub Committee for the 

Prevention of Torture should be sought in the development of the NPM.  

 

vi. Research/Reporting  

By virtue of Article 4, the Committee (Board) is vested with powers of reporting on 

human rights issues and for the publication of annual human rights reports. This is very 

welcome. It is unclear however, why these powers are attached to the Committee and 

not to the institution in general.  

 

vii. Awareness and Education  

The reference to a specific training department and to the educational work of the 

NHRI is very positive. The references to activities specifically for the promotion of 

human rights are also to be welcomed. However, it is unclear why some awareness 

and education functions are assigned to the specific units, some to the Board and 

some to the President.
45

 In line with our comments above in relation to the functions 

of the institution, we consider that this might benefit from clarification in the draft law.  

 

viii. Publication of work  

It is unclear to us from the present draft whether there is a requirement for the NHRI 

to publicise all of its work and opinions and recommendations.
46

 Non-publication of 

decisions or recommendations should only occur in exceptional cases, or where the 

decision relates to an individual and there are sufficient grounds for keeping the case 

confidential.  

Recommendation: The draft law should include a clear provision requiring the NHRI to 

publish all of its opinions and recommendations barring exceptional circumstances 

that are clearly set out.  

                     
45

 For example, the President is vested with the power to “prepare guidelines for eradication of 

practices that violate human rights for public agencies”. 
46
 The Paris Principles provide that the NHRI should address public opinion on those issues within its 

mandate, including through engagement with the media, in order to ensure that its opinions and 

recommendations are widely known. 
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ix. International engagement 

There are many references in the draft law to international engagement and it is clear 

that the intention is for the NHRI to engage with the international network of NHRIs 

and with regional and international bodies.
47

 The provision for the NHRI to be 

engaged at the international level is to be welcomed. In addition, the Ministry of 

Foreign Affairs indicated that the independent involvement of the NHRI at the 

international level would be supported by the authorities. It should be ensured 

however, that it is not merely the President or Committee members who engage at 

the international level, but also that staff of the institution can engage with their 

international colleagues and at the international level. This is at present unclear in the 

draft. In addition, sufficient resources should be given to the NHRI to enable it to 

fulfil this aspect of its mandate.  

 

3. ROLE OF CIVIL SOCIETY WITH THE NHRI 

The provision in Article 7(5) that the institution shall carry out “regular consultations” 

with Civil Society and NGOs to exchange information and opinions on human rights 

matters and discuss human rights issues is very welcome. It was clear both from our 

conversations with relevant officials and from our discussions with NGOs however, 

that there has been an inconsistency in the involvement of Civil Society and NGOs in 

the development of the draft law. This is unfortunate. It has resulted in mistrust and 

scepticism on the part of NGOs as to the future independence and functioning of the 

NHRI. It appears to have particularly soured the relationship between NGOs and the 

Human Rights Presidency.  

 While independence for the NHRI means independence both from Government 

and NGOs, meaningful engagement with NGOs and Civil Society is a core element of 

the Paris Principles and is stressed strongly by the Sub-Committee on Accreditation. At 

present there is insufficient provision for representation of independent NGOs and 

Civil Society actors, including those representing marginalised and disadvantaged 

groups on the Board or staff.  

Recommendation: Individuals with experience working in NGOs should be 

represented on the Board of the NHRI. It should be ensured that the formal 

consultations envisaged in the law comprise independent NGOs and representatives of 

disadvantaged and marginalised groups, as well as representatives of professional 

associations. In addition, provision should be made to ensure engagement with NGOs 

and Civil Society on a regular basis outside of the formal structure contained in the 

draft law.  

 

4. SUPPORT FOR THE NHRI – ICC AND OHCHR 

 

We would strongly encourage the NHRI, when established, to engage with the 

international community of NHRIs and with the Office of the High Commissioner for 

Human Rights (OHCHR).
48

 NHRIs also have a strong network of peer support through 

                     
47
 In particular, we were told by the Ministry of Foreign Affairs that the reference to ‘Bureau’s Abroad’ 

in Article 2(1) is to allow for future international engagement by the NHRI. 
48

 The OHCHR through its National Institutions and Regional Mechanisms Section has provided direct 

support to both States and national institutions. It offers expert advice on the adoption of laws relating 

to NHRIs, and gives direct technical and material assistance to NHRIs.  
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regional and global networks coordinating the regional and international activities of 

NHRIs.
49

 In the European region, regional human rights mechanisms such as the 

European Union Fundamental Rights Agency, the Organisation for Security and 

Cooperation in Europe’s (OSCE) Office for Democratic Institutions and Human Rights 

(ODIHR), and the Council of Europe support and engage with NHRIs. In particular, we 

would encourage the NHRI when established to contact the Chair of the European 

Group of NHRIs to engage with other NHRIs in the region and develop contacts with 

regional human rights mechanisms. Within this system, there is great potential for 

experience and information sharing, and capacity building.  

 

5. EQUALITY BODY 

 

We also had the opportunity to consider the draft Law on Prevention and Elimination 

of Discrimination. The introduction of this law is a very welcome initiative. The 

existence of an independent, specialised equality body will help to strengthen human 

rights for all in Turkey. Our recommendations in this section primarily focus on the 

structure of the proposed new Board of Equality and the Fight Against Discrimination 

(“the Equality Board”) from the perspective of the Paris Principles, which are the 

benchmark for ensuring the independence of all such public bodies. We note that the 

draft law’s explanatory articles state that this is to be an independent public body, and 

we were impressed by the willingness and desire of those we met in Ankara to ensure 

that this is the case. Our recommendations are aimed at assisting with this.  

 In relation to the objective and scope of this law, we strongly recommend that 

the Turkish authorities request the European Commission to provide their expert 

assessment of the compliance of the draft law with the relevant EU standards.
50

 In 

particular, the draft law should include a broad range of areas of discrimination, 

including those contained in EU law and those contained in the international human 

rights treaties to which Turkey is a party, in particular, the Convention on the 

Elimination of All Forms of Racial Discrimination (CERD).  

Recommendation: The draft Law on Prevention and Elimination of Discrimination 

should be sent to the European Commission for their expert advice on the compliance 

of the law with the EU Charter of Fundamental Rights and Racial Equality Directive, as 

well as other relevant EU law.  

 

a. Accountability in national law of the Equality Board 

According to the draft law, the Equality Board is linked to the Prime Ministry. As per 

our comments above in relation to the National Institution, it is preferable that the 

Equality Board is both independent in its operations, and seen to be independent. 

Therefore it should be directly accountable to Parliament in its functions.  

 

b. Functions of the Equality Board  

                     
49

 There are four regional networks of national institutions, each with a regional coordinating structure, 

covering Africa, the Americas, Asia-Pacific and Europe respectively. There is also a coordinating body at 

the international level, the ICC. The ICC acts as a forum through which NHRIs can coordinate their 

international engagement. The National Institutions and Regional Mechanisms Section of the OHCHR 

acts as secretariat for the ICC. 
50
 Including Article 21 of the EU Charter of Fundamental Rights, and the Racial Equality Directive. 
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The wide range of functions assigned to the Board is welcome. The Equality Board 

should be empowered both to promote and protect people’s rights. It should also be 

able to express its views (Article 34(g)) both upon request and of its own volition.  

Recommendation: The Equality Board should be empowered to express and publish 

its views of its own volition.  

 

c. Appointment of the Equality Board  

Independence of the Board is crucial to the independence of the Equality Body and to 

public confidence in the authority. As with the appointment of members of the Board 

of the NHRI, the selection of candidates for the Equality Board should be carried out 

through an open, transparent public process that allows for a wide range of candidates 

from across all sectors and helps to ensure public confidence in the independence of 

the Board. Members should not be directly appointed by the Government outside of 

the set appointment process. Selection and appointment of members should be 

carried out by an independent board or selection panel whose composition includes 

representatives of Parliament, NGOs and Trade Unions.   

 Gender balance must be ensured on the Board, and for that reason, the draft 

law should include a specific provision in this regard. Pluralism of membership is also 

vital and must be explicitly provided for in the appointment of the Board. Finally, it 

should be ensured that those appointed to the Board have experience relevant to the 

functioning of the Board. In addition, the Temporary Provisions provide that the 

Equality Advisory Commission shall determine and announce the criteria for 

membership. Core requirements including pluralism, independence and experience 

should be provided for in the draft law and not left to secondary legislation or criteria 

to be determined subsequently.  

Recommendation: The draft law should be amended to include an open, transparent 

public appointment system. Selection and appointment of members should be carried 

out by an independent board or selection panel. A specific provision to ensure gender 

balance and pluralistic representation should be included in the draft law. It should be 

explicitly required that members of the Board have relevant experience necessary for 

the position.  

 

d. Foundation in National Law 

The foundation of the Equality Board in national law is to be welcomed. However, 

there appear to be a number of important elements of the functioning of the Board 

that will be left to secondary laws. For example. The establishment and assignment of 

the service units and district directorates is to be regulated by the Council of Ministers 

in a directive (Article 38).  

Recommendation: Core functions and operations of the Equality Board should not be 

regulated in secondary legislation.  

 

e. Staff 

Staffing of the Equality Board is to be regulated by the Board. There is no provision in 

the draft law for the level of staffing, the expertise required, their level of 

remuneration etc. This is in contrast to the level of detail contained in the draft NHRI 

law. It is particularly important that the staff of the Equality Board are independent of 
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Government in their work. For this reason, the same principles apply as are relevant to 

the NHRI. That is, there should be no senior staff who are seconded Civil Servants and 

no more than 25% of the entire staff should be secondees.  

Recommendation: Clearer provisions for the level of staffing, the experience required 

and other key elements of their employment should be included in the draft law. In 

particular, the requirements of gender balance and pluralism should be specified. The 

staff of the Equality Board must be independent and not more than 25% secondees.  

 

f. Publication of reports  

The Equality Board should publish its opinions, rulings and recommendations under its 

own name. Article 46 provides that the decisions of the Board will be published in the 

Official Gazette. This may impact the perception of the Board as an independent body 

and should be reconsidered.  

 

g. Budget  

The Equality Board’s budget is to be derived from a range of sources, including the 

collection of ‘administrative fines’. The budget for the Board should be clearly 

provided for as coming from the national budget in respect of its core functions and 

activities.
51

  

 

6. OMBUDSMAN 

We benefited from an extensive briefing on the draft Ombudsman law from the 

Directorate General for Legislation in the Ministry of Justice. We appreciate that 

process of establishing the Ombudsman has taken a number of years and that the 

previous law was never enacted due to incompatibility with the Constitution. At the 

time of our visit the Constitution had been amended and the new draft law was before 

the Turkish Grand National Assembly.  

 We are also aware that the draft law has been submitted to the European 

Ombudsman by the Turkish authorities for advice, and that his views are forthcoming. 

We consider that this is a very positive move. Such international cooperation and 

seeking of support from Ombudsmen in other countries should be continued when 

the Ombudsman is established.  

 In light of this forthcoming advice, we have limited our observations to the 

below areas. In particular, we note that some of the elements of the Ombudsman law 

reflect good practice in terms of the Paris Principles and these provisions should be 

replicated for the NHRI and Equality Board.  

 

Recommendation: The adoption of the Ombudsman law should await the advice of 

the European Ombudsman.
52

 

 

 

                     
51
 Subsequent to the Peer Review visit the Turkish Authorities have informed us that the core functions 

will be provided for from the national budget, with other funds providing for supplementary work. We 

welcome this commitment, which should be clearly set out in the legislation. 
52
 Subsequent to the Peer Review visit the Turkish Authorities have informed us that advise has now 

been received from the European Ombudsman and has been taken into account. 
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a. Accountability in National Law of the Ombudsman, and Budget  

In contrast to the other new institutions considered above, the Ombudsman will be 

attached to the Turkish Grand National Assembly (Article 4), but will be independent in 

its operation (Article 12). This arrangement is best practice in ensuring the 

independence of an institution. As discussed above, we are of the view that the other 

institutions should also follow this model. 

 Article 4 provides that the Ombudsman will have a separate budget which is 

further defined in Article 29 as Exchequer aid to be received from the budget of the 

Turkish National Grand Assembly and other incomes. This model of administrative 

accountability to and support by the Parliament is a strong model should be replicated 

in the other institutions.   

 

b. Foundation in National Law 

The duties of the Ombudsman are clearly defined in the draft law, which entitles the 

Ombudsman to examine and investigate complaints and to make recommendations to 

the administration within the framework of characteristics of Turkish Republic set out 

in the Constitution.  

 

c. Appointment, removal and immunity of the Ombudsman  

The appointment process for the Head Ombudsman and Ombudsman is overseen by 

the President of the Turkish Grand National Assembly.
53

 The process for removal is 

also governed by the Turkish Grand National Assembly. We consider the use of a 

Parliamentary process in this regard represents best practice. 

 We do have some concerns however about the eligibility criteria, which require 

candidates to be over 50 years of age for the Head Ombudsman and over 40 years of 

age for an Ombudsman. There are also prescriptive provisions in relation to 

qualifications and a restriction in relation to criminal convictions. Some of these 

provisions seem to be overly restrictive and not proportionate to the need to ensure 

the level of expertise required for the role. In addition, to ensure independence and 

compliance with the Paris Principles, Civil Servants should not be appointed to the 

position of Ombudsman nor should these posts be filled by secondment.  

 There are no provisions to ensure pluralism in the selection of candidates and 

the appointment of the Ombudsman. The inclusion of such provisions on the face of 

the law would be beneficial.     

Recommendation: The qualifications required for the Ombudsman should not be 

overly restrictive and should be focussed on the required expertise and experience. 

There should be explicit provisions to ensure pluralism and gender balance in the 

appointment process. Civil servants or secondees should not be appointed to the Head 

or other Ombudsmen posts.  

 

 

 

                     
53
 The process involves selection of a short list by a joint committee comprising of members of the 

Justice Committee and the Committee for Examination of Human Rights of the Turkish Grand National 

Assembly. The Plenary of the Turkish Grand National Assembly then elects the Head Ombudsman and 

Ombudsman through a voting system which requires two-thirds of the total number of members in the 

first instance, with provisions for if no candidate receives the required majority.  
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d. Mandate of the Ombudsmen 

The draft law proposes that there will be a Head Ombudsman and up to 10 other 

ombudsmen. Article 8(2) provides that the Ombudsmen can “make proposals on their 

own initiatives on the subjects and/or fields for which they are assigned by the Head 

Ombudsman”. We were informed in Ankara that it is intended that the Ombudsmen 

would work on thematic areas. These thematic areas are not defined in the draft law. 

We were informed that the areas would be decided based upon the expertise of the 

ombudsman in question, but may include for example a children’s ombudsman.  

 While the introduction of thematic ombudsmen, such as a children’s 

ombudsman in Turkey would be very welcome, it would seem to us that should the 

intention be to create thematic ombudsmen using the present draft law, this should 

be contained in separate primary legislation or explicitly included in the present draft 

law. It should be clearly specified in any legislation that these thematic ombudsmen 

come under the mandate of the Ombudsman institution. It should not be left to 

secondary legislation.  

 In addition, the system proposed of having ombudsmen work on specific areas 

on the basis of their personal interest or expertise may mean that there is a lack of 

consistency and loss of institutional memory upon expiration of their term. The public 

must be able to clearly understand the role, functions and mandate of the 

Ombudsman institution and such a system of changing mandates, if established, may 

impede this.  

 

e. Proposals for Regional Offices 

There is provision in the draft law for regional or provincial offices. We were informed 

that in practice it may be the case that the Ombudsman will use the buildings of the 

regional constitutional courts. In order to ensure public confidence in the institution 

and its independence, we would recommend that the Ombudsman sets up separate 

offices and is not housed within courthouses.
54

 

 

f. Staff 

The draft law provides that the Head Ombudsman will be able to appoint the staff of 

the institution. This is welcome. As discussed above, the organisation being able to 

appoint its own staff is essential in ensuring independent and efficient operation of an 

organisation. However, it appears from the draft law the staff of the institution can be 

Civil Servants. As with the NHRI and Equality Board, the staff of the Ombudsman 

institution should be independent and not secondees. In addition, the general age and 

qualification requirements for staff appear to us to be overly restrictive and may have 

the potential to discriminate against persons on grounds of their age.  There are also 

no requirements in the selection criteria for pluralism and gender balance in the staff 

of the institution.  

 Recommendation: The staff of the Ombudsman institution should not be 

seconded civil servants. Where secondments are used, this should be limited to 25% of 

the staff, in line with the Paris Principles, and no senior staff should be secondees. 

                     
54
 Subsequent to the Peer Review visit the Turkish Authorities informed us that court houses will not be 

used. This is a welcome commitment. 
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There should be explicit provisions to ensure pluralism and gender balance in the staff 

of the institution.  

 

7. COOPERATION AT THE NATIONAL LEVEL  

The NHRI, Ombudsman and Equality Board should be explicitly empowered to 

cooperate with governmental agencies, the justice system, Parliament and any other 

bodies whose mandate or functions may impact human rights.  

Recommendation: The NHRI, Ombudsman and Equality Board laws should contain 

explicit provisions for their cooperation and engagement as necessary with 

governmental agencies, the justice system, Parliament and any other relevant state 

bodies.  

 

8.  COOPERATION BETWEEN THE INSTITUTIONS  

It will be crucial that the three independent bodies can work together in the most 

effective way possible. We were informed during our meetings in Ankara that there 

can be some difficulties between bodies at the national level that may have a similar 

or potentially overlapping mandate. We inquired as to how this would be dealt with in 

the case of the NHRI, Ombudsman and Equality Body and received a number of 

responses including that for whichever institution had its law passed first, the next two 

institutions mandates would be modified to fit with it. The Turkish state has chosen a 

strong model in establishing these three separate institutions. It would be unfortunate 

if the mandate of any of the three institutions were to be reduced in this way following 

the establishment of another institution. 

 To remedy this we would recommend that each institution’s law include 

specific provision for how the three institutions will ensure good communication and 

avoid overlapping mandates.
55

 In addition, clear and publicly available protocols 

should be established setting out the modalities for cooperation. This will be 

particularly important where persons contact one institution but their complaint could 

better be handled by another. In such circumstances, it should be a simple matter of 

referring the case to the more appropriate institution. However, it is crucial that this is 

done in order to ensure clarity in the minds of the public between the three 

institutions. The public must have confidence that if they go to one institution they 

will be referred to the correct institution and that all three institutions are 

independent and have the aim of protecting and promoting human rights within 

their respective mandates.  

 

9. LAW ENFORCEMENT COMPLAINTS SYSTEM 

Along with the three institutions above, there is currently a proposal for a new law 

enforcement complaints commission. We received a briefing from the Ministry of the 

Interior on the proposal for the new commission and understand that it was 

developed with the help of authorities in the United Kingdom. We also benefited from 

a very useful and informative meeting with the Gendarmerie General Command and 

we visited the Gendarmerie Human Rights Examination and Evaluation Centre 

(JiHIDEM). It was clear from this meeting that the internal system for complaints 

                     
55
 For example, a committee comprising the Ombudsman, NHRI President and head of the Equality 

body could meet on a monthly basis to discuss workload and any inter institutional issues. 
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against the Gendarmerie is particularly well developed. There is a good awareness of 

human rights standards and clear systems in place for handling complaints.  

 It is important to note that none of the existing systems for complaints, or the 

proposed complaints commission are independent.  While there is a system for 

appealing a decision to the judiciary, there is no independent body to which an 

individual can lodge a complaint. 

Complaint mechanisms play a fundamental role in a democratic society and 

ensure that the state, including its law enforcement services, is held accountable for 

its actions. In this context, the importance of the existence of an effective police 

complaint mechanism is paramount. An effective police complaints system should 

adhere to the major principles that the European Court of Human Rights has 

developed. These principles are independence, competence, promptness  , public 

scrutiny and victim participation. The independent oversight of policing plays a vital 

role in protecting individual human rights, ensuring public trust and confidence in the 

police and promoting the efficient operation of law enforcement. These three 

different aspects operate together to bring about an effective oversight of policing.  

While the continual improvement of internal investigation processes is to be 

welcomed, the Complaints Commission will be part of the Ministry of the Interior and 

will have no legal personality. This is not a substitute for an independent complaints 

system. 

Recommendation: A new independent complaints system should be created which 

adheres to the principles of independence, competence, promptness, public scrutiny 

and victim participation.   

 

10. AREAS FOR POSSIBLE EU TECHNICAL ASSISTANCE  

 We would also recommend that a comprehensive review of the existing human 

rights bodies should take place to ensure that lessons of good practice can be 

incorporated by the NHRI and other institutions. In relation to the NHRI, we would 

recommend that the Turkish authorities consider requesting technical assistance from 

the European Commission, further to the peer review mission, for capacity building 

exchanges with ‘A’ status NHRIs from Europe. This capacity building could be done in 

cooperation with the OHCHR and the European Group of NHRIs. In relation to the 

Equality Board, we would recommend that the draft law be sent by the authorities to 

the European Commission for provision of technical advice on the draft law.  

 In relation to all three institutions, we would recommend that capacity building 

be supported by the EU. Such capacity building in the establishment and initial phases 

of all three institutions should utilise the expertise of colleagues from NHRIs, 

Ombudsmen and Equality Bodies from other European countries.  


